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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

FRANK STISO and MARLENE
STISQ
Civil Action No. 13-574XFLW)

Plaintiffs,
OPINION
V.

STATE FARMFIRE AND
CASUALTY CO,,

Defendant.

WOLFSON, District Judge:

In this suit, Plaintiffs Frank and Marlene StigPlaintiffs” or the “Stisos”), husband and
wife, seek inter alia, insurance coveragedim Defendant State Farm Fire and Casualty Co.
(“Defendant or “State Farm”), under their homeowners’ policy for extensivéanteater damage
to their home that occurred during Hurricane Sandy. After discovery has conclude@agta
moves for summary judgment @ounts 13 of the Complaint: (1) breach of contract; K2¢ach
of the implied covenant of good faith and fair dealing; and (3) badfafor the reasons that
follow, the CourtGRANTS State Farm’s motion.

BACKGROUND

The following facts are undisputed unless otherwise noted. The Stisos own a shore house

1 Plaintiffs also assert the following causes of action in their Comp(aintiolation of the
New Jersey Consumer Fraud Act; (2) liggnt misrepresentation; and (Baudulent concealment.
While Defendant argues on this motion that the Complaint shHmaildismissed in its entirety,
Defendant has not explicitly moved for summary judgment on these claims, amiff®laave
not previously consented to their dismissal.
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located aR10 Parkway, Point Pleasant Beach, New Jersey (“The Prop#iBgj.’s Stmt. of Mat.
Facts Not in Disp. (“Def.’s Stmt.”) at § 2. The Property is situatedand one half blocks from
the Atlantic Oceanld. at 3. At that time, the house was aa&drom split level dwelling; the
upper level of the house contained a front porch, a kitchen, living room, and dining room, and the
lower level contained a TV room, a full bathroom, a laundry room, and an offcceat §{ 46.
On October 29, 2012, Hurricane Sandy hit New Jeaselit affected the neighborhood where the
Property was locatedPk.’ Stmt. of Disp. Mat. Facts (1B.’ Stmt.”) at § 13 The Stisos were not
at the Property when the hurricane hit. Be&tnt. at  10. At some point durinige storm, the
lower level of he Property became inundated with approximately-feet, sixinches of water,
while there waspproximately one foot of waten the upper level of the Propertid. at §14;
Pl.’s Stmt.at § 2. Because of the water dama@¢aintiffs claim that theguffered $154,185.70 in
damages.

On November 1. 2012, the Stisos filed a claim for water damage with State Farm under
their Homeowners Policy, No. 38B-98031 (the “Policy”) Def.’s Stmt.at § 24 which only

covers darage resulting from theverflow of a drain due t@loggedplumbing but not damage

2 There is a dispute whether the Property was Plaintiffs’ primary resideree/aation
home. For the purposes of this motion, the distinction is not relevant.

3 Plaintiffs’ Response to Defendant’s Statement of Material Facts not puteisiolates L.

Civ. R. 56.1. Under that Rule, “[tlhe opponent of summary judgment shall furnish, with [his]
opposition papers, a responsive statement of material facts, addressingaeaghph of the
movant's statement, indicating agreement or disagreement and, if not atateg each material

fact in dispute and citing to the affidavits and other documents submitted in connedtidhewit
motion; any material fact not disputed shall be deemed undisputed for purposes of theysummar
judgment motion.” L. Civ. R. 56.1. Here, Plaintif's Response does not address each of
Defendant’s statementbut rather, Plainti§ only takeissue with certain paragraphs. In that
regard, the paragraphs in Defendants’ Statements that are not dispulaihiiy \will be deemed
admitted, “unless they are controverted by the evidence in the reSexel Boswell. Eoon 452

Fed. Appx. 107, 112 (3d Cir. 2011).



from flooding* Def.’'s Stmt. at 1 9; PIsStmt. at 4. Thed#cy reads in relevant part:

SECTION | —LOSSES NOT INSURED

* * *

2. We do not insure under any coverage for any loss which would not have occurred
in the absence of one or more of the following excluded events. We do not insure
for such loss regardless of: (a) the cause of the excluded event; orefbganibes
of the loss; or (c) whether other causes acted concurrently or in any sequénce wi
the excluded events to produce the loss; or (d) whether the event occurs suddenly
or gradually, involves isolated or widespread damage, arises from natural or
external forces, or occurs as a result of any combination of these:

* * *

2c. Water, meaning:

(1) flood, surface water, waves, (including tidal wave, tsunami, and
seiche) tides, tidal water, overflow of any body of water, or spray or
surge from any of these, all whether driven by wind or not; except
as specifically provided InSECTION | — ADDITIONAL
COVERAGES, Back-up of Sewer or Drain;

(2)  water or sewage from outside thesidence premisegplumbing
system that enters through sewers or drains, or water which enters
into and overflows from within a sump pump, sump pump well or
any other system designed to remove subsurface water which is
drained from the foundation area; except as specyipativided in
SECTION | —ADDITIONAL COVERAGES, Back -up of Sewer
or Drain;

(3)  water below the surface of the ground, including water which exerts
pressure on, or seeps or leaks through a building, sidewalk,
driveway, foundation, swimming pool, or other sture; or

4) material carried or otherwise moved by any of the water, as
described in paragraphs (1) through (3) above.

Homeowners Policy, No. 30-33-9803BackUp Sewer or Drain Endorsement, pp. 1-2.

4 In addition to insurance proceeds from the Policy, Plaintiffs received disasistance

from the Federal Emergency Management Administration in the amount of $31,900.



SECTION | — ADDITIONAL COVERAGES

Back-Up of Sewer or Drain. We cover the dwelling used as a private residence or the

residence premiseshown in the Declarations for direct physical loss caused byugack

of water or sewage, subject to the following:

a. the backup must be directly or immediately caused sabslyvater or sewage:

Q) from outside theesidence premiseplumbing system that enters through
a sewer or drain located inside the interior of the dwelling; or

(2) which enters into and overflows from within a sump pump, sump pump
well, or any othesystem located inside the interior of the dwelling designed
to remove subsurface water drained from the foundation area.

b. Coverage does not apply if:

Q) the loss is caused by your negligence; or
(2) the loss occurs or is in progress within the first 5 days of the inception of
this endorsement; unless the coverage is continued as part of your policy
renewal.
Id. at p. 1.

After the Stisgfiled their insurance claim with State Farm, claim representative, Bradley
Grusendorf, inspected the loss at the Property. The following version of events asuthefr
Defendant’s investigation. During Grusendorf’s initial inspection of theiextef the house, he
observed exterior water lines on Plaintiffs’ front door and the right rear of the, wshish he
determined were caused by flood waters. Def.’s Sitrff 26. More particularly, the water line
on the rear of the house was at a height of approximately 4ifeeAs to the interiorGrusendorf
observed a water line in the lower level of the house at a height of approxidhdgelythat he
attributed to flood waters that had entered the ho8seGrusendorf Dec. at 1 4. Grusendaldo
observed “greasy oitjype” residue along the brick fireplace in the TV room, which measured at
3-4 inches in height. Def.’s Stmt. at { 29. On the upper level of the house, Grusendorf concluded

that the oot of water that accumulated on that lewek caused by the external flood watdds.

at  30. Based on his investigation, Grusendorf opined that, at rbstcBes of water had



backed up from one of the draisguatedin the lower level of the house, “and then the surface
water or floodwagr mixed with the backip of the sewer/drain and carried that up to the upper
level to the level of the wat@res on the inside . . . of the houséd: at 1 31.

On December 6, 2012, Grusendorf returned to the Property with State Farm, Diasoer
Crosson, for a second inspectidduring this inspection, both Gsandof and Crosson confirmed
the previousopinions reached by Grusendotfltimately, State Farm determined that the Policy
covered up totnches of water, but denied the claim as to therze of the water damage because
the remainder was caused by external flood, which is excluded from covelchgat § 36.
Consistent with that decision, State Farm paid out Plaintiffs’ claim in the arab$48,305.60.

Plaintiffs were dissatisfiedith State Farm’s determination. Indeed, Plaintiffs claim, albeit
they were not present at the Property when Hurricane Sandy hit, that the floodmgrtiveed in
the Property was all caused by a massive backup of sewer and flood wititershe Proprty.

Pls.” Stmt. at § 1. Plaintiffs further claim that the backup of the drain wategimhouse reached

a height above 4 feet, and that none of the flood water from the outside flowed into the dwelling.
Id. at T 3. Plaintiffs submitted their repaiestimate to State Farm in the amount of $154,185.70,
which included repairs to their entire house, including the flood damage to both the extdrior
interior of their houseSeeEstimate of Repairs dated February 12, 2013.

In response to Plaintiffs’ inquiry, on March 5, 2013, State Farm'’s claim repaésent
Awais Farooq, further inspected the Property and attempted to reconcilepeeasthe repair

estimatesrom both State Farm and Plaintiff®ef.’s Stmt. at  41. While Farooq confirmed most

5 At his deposition, Grusendorf explained that even though State Farm only extended
coverage for water damage to a height ehdhes, the amount of paid out to the Stisos was
sufficient to remediate and repair the entire lower level of their hoBseGrusendorf Dep. at
T93:1-9.



of the findings by previous claim representatives, Farooq idendifiead more items that he added
to State Farm’s estimate, which totaled $4,403.12 of additional coverage ply@ity 43.

On May 31, 2013, Plaintiffs’ amsel wrote to State Farm advising that Plaintiffs intended
on making repairs to the Property, and on June 18, 2013, State Farm team manager John McDonald
and claim representative Doris Benitez inspected the Property once &gaat.| 52. These
repregntatives also reconfirmed State Farm’s previous determinationat § 53.

In October 2013, Plaintiffs entered into a contract with a contractor for the remmoaat
upgrade of their homeld. at § 55. The renovation involved removithg back hdlthe house,
rebuildingit at the same height as the kitchen, livneagm, and dining room, and buildirigur
new bedrooms over the new back half of the house, including a new master bedroom suite and
bathroom. The cost of the repairs exceeded $250,Ja0@t 1 56, 57.

DISCUSSION

Standard of Review

A moving party is entitled to judgment as a matter of law where there is no genume iss
as to any material facBeeFed R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 323
(1986));Brooksv. Kyler, 204 F.3d 102, 105 n.5 (3d Cir. 2000) (citing Fed R. Civ. P. 56(c)). The
burden of demonstrating the absence of a genuine issue of material fact falsmoving party
See Taylor v. Phoenixville Sch. Djst84 F.3d 296, 305 (3d Cir. 1999). ¢@nthe moving party
has satisfied this initial burden, the opposing party must identify ifspfacts which demonstrate
that there exists a genuine issue for tri@t8on, Inc. v. Miramax Film Corp79 F.3d 1358, 1366
(3d Cir. 1996).

Not every issue dact will be sufficient to defeat a motion for summary judgment; issues

of fact are genuine "if the evidence is such that a reasonable jury could retudict foe the



nonmoving party."Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Further, the
nonmoving party cannot rest upon mere allegations; he must present actualesthdecceates

a genuine issue of material fa8eeFed R. Civ. P. 56(eAnderson477 U.S. at 249. In conducting

a review of the facts, the nanoving party is entitled to all reasonable inferences and the record
is construed in the light most favorable to that pa&8ge Pollock v. Am. Tel. & Tel. Long Lines
794 F.2d 860, 864 (3d Cir. 1986). Accordingly, it is not the court's role to make findings of fact,
but to analyze the facts presented and determine if a reasonable jury could retdrct &ovehe
nonmoving partySee Brooks204 F.3d at 105 n.5 (citilgnderson477 U.S. at 249).

I. Breach of the InsurancePolicy

At the heart of Plaintiffs’ suit against Defendant is the parties’ insu@narage dispute.

It is Plaintiffs’ position that pursuant to the Policy, State Farm shouldpravéded coverage for
all of thewaterdamage becausewascaused entirely by water overflowing from the Propsrty’
drainagesysteminstalled onthe lower levebf the house. To resolve the dispute, the Court first
examines the language of the Policy.

To begin, interpretation of an insurance contract or poligylegal question typically
reserved fom court. Sealed Air Corp. v. Royal Indemn. C404 N.J. Super. 363, 3TApp. Div.),
certif. denied 196 N.J. 6012008). In that regardsaa general mattef[ijnsurance policies are
congrued in accordance with principléisat govern the interpretatiasf cortracts; the parties'
agreement ‘will be enforced as written when its terms are clear in order that theagapsaif
the parties will be fulfilled.” Memorial Properties, LLC v. Zurich American Ins. C210 N.J.
512 525 (2012) (quotingFlomerfelt v. Cardiellp 202 N.J. 432, 4412010)). It is, thus, a
contractual principle thatourtsmustgive thepolicy terms theiplain and ordinary meaningd.

Only whenapolicy’s language is ambiguousaya court rely upon extrinsic or parol evidence to



determine the intent of the partiégweverwhere the language of the contract is clear, extrinsic
evidence may not be consider&thubb Custom Ins. Co. v. Prudential Ins. ,A®5 N.J231, 238
(2008) ("If the language is clear, that is the end of the inquiry.”). Courts mustnitetfor the
insured a better policy of insurance than the one purchad&dker Rogge, Inc. v. Chelsea Title
& Guar. Co, 116 N.J. 517, 529 (1989).

A “genuine ambiguity” exists only “where the phrasing of the policy is so confusing that
the average policy holder cannot make out the boundaries of coveagi’v. CNA Ins. Co.
361 N.J. Super. 217, 224 (App. Div. 2003) (citations and quotations omitféden a contract
contains ambiguous language and yields two interpretations, the ambiguities shostdMeel ie
favor of the insuredRothschild v. Foremost Ins. C&53 F. Supp. 2d 526, 532 (D.N.J. 2009);
Gibson v. Callaghanl58 N.J. 662, 670-71 (1999).

Here, it is important to point out that the partgisputedoes not center on any particular
wording of the Policy. Indeed, the language of the Policy is sufficiently thedetermine the
scope ofcoverage. Sincel have delineated the Policyrelevant terms earlier in this Opinioh
summarize them here:

1) Water damages are covered if they are the result ofigafliow caused by watdérom

the plumbing system inside the interior of the dwelling, or from overflow within a
system designed to r&we subsurface water in the foundation area.

2) Water damages are not covered if they are the result of either flood water,ow
sewage that entered through sewers or drains from outside the regicEances, or
water that leaked into the dwelling

3) The Policy does not cover any damages which would not have occurred in the absence
of one or more of the excluded events (as mentioned in ppinThus, if Plaintiffs’
damages were concurrently sad by both flooding and overflow water from the
premises’drainage systenPlaintiffs arenot covered for that damage. To establish

covered damages, Plaintiffs have to demonstrate that theupaftéw directly and
solely,caused the damagie



Next, to establish insurance coverage, the insured, such as Plaintiffg theanitial
burden of showing that the harm [claimed] . . . falls within the scope of the pditate Farm
Fire & Cas. Co. v. Estate of Mehimab89 F.3d 105, 110 (3d Cir. @9); Reliance Ins. Co. v.
Armstrong World Indus., Inc292 N.J. Super. 365, 377 (App. Div. 1996) (burden is on the insured
"to bring the claim within the basic terms of the policyHgrtford Acci. & Indem. Co. v. Aetna
Life & Casualty Ins. C.98 N.J. 18, 26 (1984¥;umberland County v. GSP Recycling ,3h8
N.J. Super. 484, 503 (App. Divcertif. denied 177 N.J. 22Z2003);see Building Materials Corp.
of Am. v. Allstate Ins. Co424 N.J. Super.48, 464 (App. Div. 2012)(finding that plaintiff “must
first establish that its claim is covered under the policy’s ensuring clausaty if the plaintiff
satisfiesthis burden, does the burden shift to the defendant insurance company to show that an
exclusion applies. Estate of Mehimgn589 F.3d at 111.Put differently “[flor purposes of
obtaining summary judgment, [the insurer’s] burden [i]s to show that, factuallytifblaad failed
to meet its prima facie case,” or that “as a matter of law, [the insurer] had deatexhshe
applicability of an exclusion thereby negating coverag&dion, Inc. v. Home Ins. G292 N.J.
Super. 463, 473 (App. Div. 1996).

Here, Plaintiffs bear the initial burden of demonstrating that tisesegenuine issue of
material facthatall of the damage that troperty suffereds covered under the Policy, which
only provides coverage for damage from sewer and drain back-up. Indeed, Plaissigigion is
contrary to what Defendant’s investigation had revealddht flood and surface water inundated
the Property and entered the house from the outside. Based on the record befoamtifts, Pl
have not provided any evidentiary suppe+bther than their own saso —that would show that
the damagefor which they now seepayment werecaused “solely” by wateor sewage that

enteredthrough a drain in their house. Perhaps acknowledging their deficienhis iregard,



Plaintiffs advance two arguments to excuse their lack of evidence.

First, Plaintiffs argue that the doctrine of spoliation saves their clatause Defendant
actively “enmuraged”Plaintiffs to remediate the Propertthereby destroying certain crucial
evidence. Plaintiffs further argue that Defendant cannot take the position that Plalatis
evidence having “persuadedlaihtiffs to destroy evidence. However, Plaintiffs’ propokeghl
theory of “encouraging spoliation” does not exist as a matter of law.

In law, spoliation refers to “the hiding or destroying of litigation evidence, rgdéigeby
an adverse party.”Williams v. BASF Catalysts LLG65 F.3d 306, 320 (3d Cir. 2014)(quoting
Rosenblit v. Zimmermai66 N.J. 391 (2001)Bull v. United Parcel Serv., Inc565 F.3d 68, 73
(3d Cir. 2012) (finding that spoliation occurs in “situations where a party hasdaltestroyed,
or failed to produce evidence relevant to an issue in a case.” (qBoeéngr v. Quaker State Oill
Refining Corp. 72 F.3d 326, 334 (3d Cir. 1995)). To deter such conduct, spoliation samcgons
imposed to punish the wrongdoer for destroygnglence.See Williams765 F.3d at 320. In that
connection, spoliation occurs whergt]‘the evidence was in the party's control; [2] the evidence
is relevant to the claims or defenses in the case; [3] there has beensapju@ssionor
withholding of evidence; and, [4] the duty to preserve the evidence was reasonalggdbleso
the party."Bull, 665 F.3d at 73.

Here, Plaintiffs testified that they asked State Farm after Grusenduod tainitially
inspect the Propertyhether the cleanuprocess could be initiated. According to Plaintiffs, an
agent of State Farm gave Plaintiffs “permission” to clean certain partsedidme, such as
bleaching the wall.SeeF. Stiso Dep. at T181:38182:15. Based on Plaintiffgwn decision
they now seek to put the blame on Defendant for their condubave extensively researched

Plaintiffs’ invention of spoliation grounded in the concept of a party encouragiotex to

10



destroy or alter evidenagecessaryor trial. Unsurprisingly, my research hast reveatd any

case law supporting such a theory. As | have mentioned above, the creation of the spoliation
doctrine aims to punish the party who controls and destroys the evidartbés case, regardless

who may have encouraged Plaintiffs to remasglithe Property, Plaintiffs remain the party in
control of the evidence at issue. Because they were in control, Plaintiffs had theiippto

hire an expert— which they had not done- to examine the Property before any repairs
remediationtook place, particularly since Plaintiffs were on notaféer Grusendorf's first
inspectionthat State Farm took the position that not all the damages were covered by the Policy.
Indeed, it cannot be overly emphasized that Plaintiffs chose not to hire any indegpaento

either corroborate or refute State Farm’s posjtrat only for the purposes of trial, but also for

the claims process.

Even if spoliation based on encouragememécognizedPlaintiffs have failed to provide
any sworn watement regarding the type of cleam performed, the specific areas cleaned, how
evidence was destroyed, or the evidence that was destemgechoremportantly, how the alleged
destroyed evidence is critical to Plaintiffs’ ca3disinformation ismportant because irrespective
of any clearup performed by Plaintiffs after the initial inspection, physical evidence afaher
loss remained in the houseenafter this litigation was initiated by Plaintiff;ideed, theomplete
remediation and repaif the Propertydid not occur until October 2013, a month after the
Complaintwas filed in state couftand significantly, one year after the stor@ertainly, Plaintiffs
had many opportunities to hia@ experat any time prior to filing this Complaint to determine the
cause of the damages if they thought this evidence would assist in thejpardisejarly since

Plaintiffs had hired a public adjuster and an attorney to represent them with regard to their

6 This case was removéabm state court to this Counly Defendant

11



insurance claim Accordingly, | do not findhat Plaintiffs can invoke the doctrine of spoliation in
this case to excuse their lack of evidence.

Next, Plaintiffs argue that the doctrine of equitable estoppel should apply.rdfagdo
Plaintiffs, Grusendorf represented to Plaintifishen he fist inspected the Propertthat the
insurance claim would be valued at over $100,000. Plaintiffs maintain that tleglyarlsuch a
representation in asking for permission from State Farm to clean theirtgropsewage. | do
not find that equitable estoppel is warranted here.

The doctrine of equitable estoppel prevents a party from repudiating prior cdrsliatt
repudiation “would not be responsive to the demands of justice and good conscibage;
L.L.C. v. Daham329 N.J. Super. 54, 67 (App. Div. 2000) (quoteylsen v. Masters, Mates &
Pilots Pension Plan TrusB80 N.J. 334, 339 (1979)). “To establish a claim of equitable estoppel,
the claiming party must show that the alleged conduct was done, or representatioradcen
intentionally @ under such circumstances that it was both natural and probable that it would induce
action. Further, the conduct must be relied on, and the relying party must act so agéohtha
or her position to his or her detrimenitfiller v. Miller, 97 N.J. 154, 1681L984). “A prerequisite
of equitable estoppel’ is that such reliance be in ‘good faihiflips v. Borough of Keypagri07
F.3d 164, 182 (3d Cir. N.J. 1997) (quotingak v. Farig 96 N.J. 482, 499 (1984))The doctrine
of equitable estoppel is applied ‘only wery compelling circumstances,’ ‘where the interests of
justice, morality and common fairreslearly dictate that coursePalatine | v. Planning Bd. of
Township of Montville133 N.J. 546, 56(L993) (citations omitted

In an insurance contextcarrier may be estopped from denying coverage “despite a clear
contractual provision excluding the claim from the coverage of the poliyggs v. Bertram88

N.J. 347, 3556 (1982). Most frequently, estoppel is applied in situations where an insurer

12



undertakes to defend a lawsuit based on a claim against the insureddoadge Merchants
Indemnity Corp. v. Egglestpr87 N.J. 114, 127129 (1962);Sussex Mutual Ins. Co. v. Hala
Cleaners, Inc.75 N.J. 117, 125 (1977). This reasoning has been applied to situations where the
insurer has assumed control of a potential lawsuit before a complaint iSée&need v. Concord

Ins. Co, 98 N.J. Super. 306, 320 (App. Div. 196HAganover Ins. Group v. Camerph22 N.J.
Super.51, 6566 (Ch. Div. 1973). The rationale behind estoppel is that the actions of the insurer
caused the insured party to justifiably rely on the insurer to "protect ér utsdpolicy and to be
responsible for any judgment against @riggs 88 N.J. at 356-5%&ee Egglestqr87 N.J. at 127.

Such reasonable reliance would make it inherently inequitable for the insureytocderage of

a claim related to the subject to the laws@riggs, 88 N.J. at 356.

Here, under the circumstances of this cagajtable estoppel clearly does not apply. First,
Plaintiffs cannot show that a promise was made by State Farm. In Plaint#tsm®&nt of
Undisputed Material Fact, Plaintiffs state that “[d]uring the initial inspectiothefproperty,
Defendant’'s repesentative, Bradley Grusendorf, stated that Plaintiffs’ claim wouldobe f
approximately $150,000.” Pls.” Stmt. at 9. However, as matter of law, no reasonableyld
find that this statement constitutes a promise to pay. Indeed, there was ngepnaihe by
Grusendorf indicating that Plaintiffs’ entire claim would be covered under theyRdbackup
provision. In fact, Grusendorf testified in his deposition that his stateméra $tiscs at the end
of his first inspection related to the siziethe entire loss, not the amount of the loss that would be
covered under the baalp provision. Grusendorf stated: “Mr. Stiso asked me, again, why | was
going to review it with management and bring someone else out. | explainied tioat it was a
bigger loss, and so forth, and that | wanted to make sure everything was rightd Welsa/ou

do this quite often. What is your determination on the damages | have? —Itskichim that |

13



believed he had a sixgure loss, but that not all of it was covered.” Grusendorf Dep. at T77:13
21.

Even Mrs. Stiso testimony at her deposition was consistent with GrusenstatEment:
“[Grusendorf] wenthrough everything. He was there a couple of hours. We walked through
everything. At that time it was &hn. Everybody threw everything out. He saw that we threw
everything out. He left. He said he would be here a good year, you know, because bekags w
and he said that it should be over a hundred thousamell into six figures ofdamage not
including contents.” M. Stiso Dep. at T89:Z80:1-10 (emphasized added). Based on Mrs.
Stiso’s understanding, Grusendaifd not make any promise, on State Farm’s behtift
Plaintiffs were in fact receiving over $100,000 in claimoverage as opposed ta general
statement regarding the size of the loss. Accordingly, | find that no reésamgtwould construe
such a statement as a promise to pay Plaintiffs certain amount of cavemdgherefore, | reject
Plaintiffs’ attempt to invoke equitable epfzel.

Because | have determined that Plaintifévefailed to meet their burden of showing that
their entire loss was covered by the Policy, | need not discuss in detaldBefs burden of
proving that an exclusion applies. However, for the sake of completenesssdmiifient on that
aspect of the motion. Based on the record before me, | find that Defendahilanthat the
claimed loss to the Property by Plaintiffs in this case m€aused solely by water or sewage

from the plumbing system side the residence. According to uncontroverted evidence, State

! | note that the Policy makes clear that it does “not insure for such loss regarflés

cause of the excluded event; or (b) other causes of the loss; or (c) whether utesactad
concurrently or in any sequence with the excluded event to produce the loss; or (d) tieether
event occurs suddenly or gradually, involves isolated or widespread damage, anmseattrral

or external forces, or occurs as a result of any combimati these[.]” The Policy at p.9. This
language is also characterizedaa8eadin,” which meanghatthere is no coverage when flood,
surface water or other causes, contributes to the loss, regardless of vdrettether causes,”

14



Farm’s representatives, on several occasiongstigated the Property and determined that, at
most, six inches of water entered Plaintiffs’ house through the lower level bathraos &tate
Farm paid Plaintiffs for the portion of the damageconcluded was caused by this bagkand,
therefore, covered by the Policy.
State Farnfurther hired an experGary L. Popolizip P.E.,who corroboratd its claim
determinatiorf. After inspeting theProperty, Mr. Popolizio essentially opined that “the cause of
the water damage incurred to the subject residence . . . was from flooding dueide thesea
level within the Atlantic Ocean incurred from the surge effects of ‘StgrensSand.’ It is also
my opinion based upon a reasonable degree of engineering and construction certainty that this
water damage was not caused by a backup of a drain or sewer system within the home.”
Popolizio’s Report dated Jaary 27, 2015, p. 9. Indeed, the oepgoes on to explain that
“[ifmplications that a backing up of the sanitary sewer drain ahead sfng wcean and flood
waters into the subject home [] falls outside reasonable professionalnogiacd.” Id. at p. 16.
Plaintiffs have not offered any evidence or expert opinion in response to Mr. Pa@polizi
expert conclusions, but their own ss#rving statements. Indeed, Plaintiffs have admitted that
they did not personally witness the floodisgeM. Stiso Dep. at T77:138; F. Stiso Dep. at

T131:18-24 did not return to the property until several days after the s&eeM. Stiso Dep. at

even an otherwise covered loss, also contributgee Catlla v. State Farm Fire and Cas. Co.
407 Fed. Appx. 616, 622 (3d Cir. 2011)(finding that leadlause preclude coverage when both
a covered and uncovered cause contribute to the loss).

8 Expert testimony in this case is critical because d¢hasationissues here requires
“specialized knowleddeand is therefore, beyond the ken of a lay perstee Bywood Property
Assocs. v. National Flood Ins. Prograf28 F. Supp. 500, 507 (D.N.J. 1996)(finding that expert
testimony is necessary to prove that the damages claimed were caused gdmce.g.United
States Fire Ins. Co. v. Omnova Solutions,,IN0. 131085,2013 U.S. Dist. LEXIS 8557@N.D.

Pa. Jun. 18, 2013)jnited States ex rel. Rigsby v. State Farm Fire & Cas, T3 F.3d 4575"

Cir. 2015).
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T81:21-T82:7 did not personally witness sewage entering the heesgd at T159:1421, and
have no knowledge wtin drains experienced a bagf, seeF. Stiso Dep. at T151:204. Yet,
Plaintiffsassert here—without any corroborating evidence or expert testimestpat the backup
of sewer and drain waters reached a height of four and one half feet and that a ftndsl
waters entered Plaintiffs’ pmases. Based on no credible evidenchistassertion is not only
conclusory, but speculative.

While Plaintiffsfurtherargue that this Court may not grant summary judgment based on
Defendant’s expert alonthe Court finds that Plaintiffs have failéol withoutproffer any expert
or evidence to refute Mr. Popolizio’s conclusioasd thusthe Court may rely on Defendant’s
expert ingranting summary judgment her8eg e.g.,Diaz v. Johnson Matthey, In&93 F. Supp.
358, 361 (D.N.J. 1995)(finding that where plaintiff had no expert on exposure to toxin to counter
defense experts, he could not “prove causation, and summary judgment . . . must be granted.”);
Luby v. Carnival Cruise Lines, IN6&33 F. Supp. 40, 42 n.3 (S.D. Fla. 1986) (noting thaihgve,
as here, an issue is one of the kind on which expert testimony must be presentedafhidd e
of the expert is uncontradicted, summary judgment is prof@ro)vn v. Kordis 46 Fed. Appx.
315, 317 (6th Cir. 2002holdingthat “the district cart did not err in granting summary judgment”
since the “unrebutted expert testimony” left genuine issue of material facyans v. Mentor
Corp., 2005 U.S. Dist. LEXIS 37069, at *7 (E.D. Va. Ja8, 2005) finding that the Defendant
was entitled to sumary judgment because “Plaintiff's speculative evidence [was] countered by
[Defendant’$ unrebutted expert testimony”gierra Club v. Ga. Power C02007 U.S. Dist.
LEXIS 100219, at *25 (N.D. Ga. Jan. 11, 2007) (ruling that since ¢fendant “has prestsd
powerful and uncontradicted expert testimorilig¢ defendant entitled to summary judgment).

Accordingly, because | am satisfied that Defendant has proven that thedclagses by
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Plaintiff fall within one of the Policy’s exclusionand Plaintiffs have failedto establish their
prima faciecase for breach of the Policy, summary judgment is approprid®aoniffs’ breach
of contract claim; it is dismissed.

[I. Breach of the Implied Covenant of Good Faith and Fair Dealing

| note thatboth Plaintiffs’ causes of action of (1) the breach of the implied covenant of
good faith and fair dealing arfd) bad faith, are similar in nature, and therefore, these claims will
be analyzd in tandemSee Laing v. Am. Strategic Ins. Cor@iv. No. 141103,2014 U.S. Dist.
LEXIS 139739, at *2 (D.N.J. Oct. 1, 2014) ("under New Jersey law, these two claims are
tantamount to the same cause of actioije New Jersey Supreme Court has recognized a claim
arising from an insurer’s “bad faith” failure to pay estiparty claim. However, to prove such a
claim, the plaintiff must establish that (1) the insurer lack&drly debatableea®n for denying
coverage, and (2) insurer knew of or recklessly disregarded the lack of a reasonabferbasi
denying coverageSee Pickett v. LIlyod’'d31 N.J. 457, 472 (1993enft v. Fireman's Fund Ins.
Co, No. 14-7805, 2015 U.S. Dist. LEXIS 61870, at *8 (D.N.J. May 12, 2015).

Here, Plaintiffs clearly have not established thaisevereferencedactors because they
havefailed to show, as discussed at lengtipra thatDefendant lacked a reasonable basis for
denying coverage.lndeed, | have granted summary judgment on Plaintiffs’ breach of contract
claim. To summarize, State Farm sent multiple representatives tdigateshe damages caused
to the Property.Because it determindtiat at most, only six inches of back up from the lower
level drains and four to five sheet of flood waters that entered the, raaligetively,caused the
extensive water damage, Staterrgrartially disclaimed Plaintiffs’ insurance claims. Nothing

State Farm had done convinces me that it had no reasonable basis for dengingaoeetrage.
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Therefore, summary judgment is appropriate on these two cdunts.
CONCLUSION
For the reasons set forth above, Defendant’s motion for summary judgréGEANTED
andthe following causes of action are dismissed: Counrtelach of contracCount 2,breach of

the implied covenant of good faith and fair dealing; and Count 3fatad

Dated:November 18, 2015 /s/  Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.

o Additionally, for the same reasons, Plaintifftim forpunitive damages under these rRow

dismis&d causes of action issmissed However, to the extent that Plaintiffs have pled punitive
damages under other claims in the Complaint, those remain.
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